June 8, 1994

M. John Rybczyk

Adm ni strat or

Li quor Conm ssi on

Cty and County of Honol ul u

711 Kapi ol ani Boul evard, Suite 600
Honol ul u, Hawaii 96813

Dear M. Rybczyk:
Re: Petition Submtted to the Liquor Conmm ssion Protesting
the Issuance of a Liquor License

This is in reply to your letter to the Ofice of Information
Practices ("OP") requesting an advisory opinion concerning the
above-referenced matter.

| SSUE PRESENTED

Whet her, under the UniformInformation Practices Act
(Modi fied), chapter 92F, Hawaii Revised Statutes ("U PA"), a
petition submtted to the Honol ulu Liquor Conm ssion protesting
the i ssuance of a license nust be nade available for public
i nspection and copyi ng.

BRI EF _ANSWER

Under the U PA, "[a]ny provision to the contrary
notwi t hst andi ng," each agency nust neke avail able for public
i nspection and copyi ng, "[g]overnnent records which, pursuant to
federal law or a statute of this State, are expressly authorized
to be disclosed to the person requesting access.” Haw. Rev.

Stat. §92F-12(b)(2) (Supp. 1992).

Under section 281-14, Hawaii Revised Statutes, the Honol ul u
Li quor Comm ssion (" Conm ssion"”) nust make avail able for public
i nspection and copying records of all Conm ssion "neetings,
proceedi ngs, and acts with reference to all business pertaining
to licenses issued, suspended, and revoked . . . [u]nless
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otherwi se prohibited by law." In our opinion, applying the plain

meani ng of this phrase, this statute only requires the public
availability of records of Conmm ssion neetings, proceedings, and
acts with reference to licenses issued, suspended, or revoked,
and does not expressly authorize the disclosure of other records
of the Comm ssion. Because the petition submtted to the

Comm ssion in the facts presented did not involve a Conmm ssion
meeting that resulted in the issuance of a license, it is our
opinion that this statute is inapplicable.

However, applying the U PA s general rule that al
government records are public unless access is closed or
restricted by law, we conclude that a petition submtted to the
Comm ssion protesting the issuance of a |icense nust be nmade
avai l abl e for public inspection once received by the Conm ssi on.

Based upon court decisions under the open records |aws of other
states, and based upon the strong public interest in the
di scl osure of the petition, we conclude that this governnent
record would not be protected by the U PA' s personal privacy
exception set forth in section 92F 13(1), Hawaii Revised
St at ut es.

Further, we find that none of the other U PA exceptions to
requi red agency disclosure would apply to the petition.
Therefore, it is our opinion that the Conmm ssion should make the
petition protesting the issuance of a |icense available for
public inspection and copying once the petition is received by
t he Conmm ssi on.

FACTS

The Liquor Comm ssion, City and County of Honol ul u
("Comm ssion"), held a public hearing upon an application by
Music Link, Inc. for a liquor license for business prem ses
| ocated on University Avenue, near the Varsity Theater. Section
281-57, Hawaii Revised Statutes, provides in pertinent part:

| medi ately upon the conmm ssion's fixing
a day for the public hearing of the
application, the applicant shall mail a
notice setting forth the tine and pl ace of
the hearing on the application, to not |ess
than two-thirds of the owners and | essees of
record of real estate and owners of record of
shares in a cooperative apartment or to those
individuals on the |ist of owners as provided
by the managi ng agent or governi ng body of
t he sharehol ders association situated within
a distance of five hundred feet fromthe
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nearest point of the prem ses for which the
license is asked to the nearest point of such
real estate or cooperative apartnment, not

| ess than forty-five days prior to the date
set for the hearing of the application;

provi ded that before the hearing the
applicant shall file with the conmm ssion an
affidavit as to such mailing of notice; and
provided further that in neeting this

requi renent, the applicant shall mail a
notice to not less than three-fourths of the
owners and | essees of record of real estate
and owners of record of shares in a
cooperative apartnent situated within a

di stance of one hundred feet fromthe nearest
point of the prem ses as provided in this
section.

Haw. Rev. Stat. § 281-57 (Supp. 1992).

Section 281-59, Hawaii Revised Statutes, provides in
pertinent part:

§281-59 Hearing. Upon the day of
hearing, or any adjournnment thereof, the
I i quor comm ssion shall consider the
application and any protests and objections
to the granting thereof, and hear the parties
ininterest, and shall within fifteen days
thereafter give its decision granting or
refusing the application; provided that if a
majority of the registered voters for the
area within five hundred feet of the nearest
point of the prem ses for which the |icense
is asked or a majority of the owners and
| essees of record of real estate and owners
of record of shares in a cooperative
apartnment within five hundred feet of the
nearest point of the prem ses for which the
license is asked have duly filed or caused to
be filed their protests against the granting
of the license upon the original application,
or if there appears any other
di squalification under this chapter, the
application shall be refused. Oherw se the
conmm ssion may in its discretion grant or
refuse the sane.

Haw. Rev. Stat. § 281-59 (Supp. 1992).
QP . Ltr. No. 94-10
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At the public hearing upon Miusic Link, Inc.'s application
for a liquor license, the Conm ssion noted the receipt of a
petition requesting the Comm ssion to deny a liquor license to
Music Link, Inc. Several letters of protest received by the
Comm ssion were also read aloud into the record. At the request
of the applicant, the Comm ssion's public hearing was adjourned
for five weeks. After the public hearing, M. Kekoa D. Kaapu, a
menber of a nei ghborhood board, requested to inspect and copy the
petition. After contacting the OP by tel ephone, and speaking
with an OP staff attorney, the Comm ssion provided M. Kaapu
with a copy of the petition.

After the Comm ssion disclosed the petition, Misic Link,
Inc. canme into possession of a copy of the petition and sent a
mai ling to persons who signed the petition providing themwth
information about its application for a liquor license. The
i ndi vi dual responsible for initially circulating the petition and
collecting signatures in opposition to the granting of the
I i cense subsequently contacted the Conm ssion and conpl ai ned t hat
the petition should not have been nade avail able for inspection
and copyi ng.

At public hearings upon a liquor license, it is the
Comm ssion's standard practice to read into the record the
contents of letters received protesting the issuance of a |icense
to an applicant. |If a petition has been filed with the
Commi ssion, the Commi ssion's practice has been to note the
recei pt of the petition, and to read into the record the nunber
of signatures and the nunber of owners or voters who signed the
petition.

By letter to the OP dated January 11, 1994, the Conm ssion
requested the O P to provide it with an advisory opinion
concerning whether a petition filed with the Conm ssion
protesting the issuance of a |iquor |icense nust be nade
avai l abl e for public inspection under the foll ow ng
ci rcunst ances:

1. Before the schedul ed public hearing on a |license
appl ication;

2. After a public hearing when the petition is made part
of the record; and

3. After a public hearing when the petition is made part

of the record, and the hearing is continued to a |ater
dat e.
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Addi tionally, the Comm ssion requested the OP to advise it
whet her both the nanmes and addresses of individuals who sign such
petitions should be publicly avail able, and whether the nanes of
i ndi vidual s who state on the petition that they want their
protests to remain confidential nust be nade publicly avail abl e.

DI SCUSSI ON
| NTRODUCTI ON

The U PA, the State's public records |aw, states "[e]xcept
as provided in section 92F-13, each agency upon request by any
person shall nmake governnent records avail able for inspection and
copyi ng during regul ar business hours.” Haw. Rev. Stat.

§ 92F-11(b) (Supp. 1992). Under the U PA, the term "governnent
record” nmeans "information maintained by an agency in witten,
auditory, visual, electronic, or other physical form" Haw Rev.
Stat. § 92F-3 (Supp. 1992); Kaapu v. Aloha Tower Dev. Corp., 74
Haw. 365, 376 n. 10 (1993).

1. RECORDS AUTHORI ZED TO BE DI SCLOSED BY STATE STATUTE

In addition to the general rule set forth in section
92F-11(b), Hawaii Revised Statutes, section 92F-12, Hawai i
Revi sed Statutes, requires each State and county agency to make
certain governnent records, or information contained therein,
avai l abl e for public inspection and duplication during regular
busi ness hours, "[a]ny provision to the contrary
notwi thstanding." O relevance to the question presented in this
opinion is section 92F-12(b)(2), Hawaii Revi sed Statutes, which
provi des that each agency shall disclose "[g]overnnment records
whi ch, pursuant to federal law or a statute of this State, are
expressly authorized to be disclosed to the person requesting
access.” [Enphasis added.]

As we noted in OP Opinion Letter No. 92-10 at 11
(Aug. 1, 1992), "the structure of the UPA itself reflects that
the Legislature intended the provisions of the UPA to yield to
specific State statutes, that either expressly restrict, or that
expressly authorize the disclosure of governnment records." Thus,
it is necessary for us to exam ne and apply section 281-14,
Hawai i Revised Statutes, that provides:

§281-14 Records. The |iquor conm ssion
shal | ensure that conplete records are kept
of all comm ssion neetings, proceedi ngs, and
acts with reference to all business
pertaining to licenses i1Issued, suspended, and
revoked, noneys received as |license fees and
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ot herwi se, and di sbursenents by the

comm ssion or under its authority. Unless
ot herwi se prohibited by |law, these records
shall be open for exam nation by the public.
The records may be destroyed as provided in
section 46-43.

Haw. Rev. Stat. § 281-14 (Supp. 1992) (enphases added).*®

The fundanental starting point for the interpretation of a
statute is the language in the statute itself, and where the
statute's | anguage is plain and unanbi guous, the court's only
duty is to give effect to the plain and obvi ous neani ng. Kaiser
Found. Health Plan Inc. v. Departnment of Labor & |ndustrial
Rel ations, 70 Haw. 72 (1988).

Section 281-14, Hawaii Revised Statutes, does not appear to
admt of an anmbiguity. By its express terns, records "of al
comm ssi on neetings, proceedings, and acts with reference to al
busi ness pertaining to licenses issued, suspended, and revoked,"
nmust be available for public inspection "[u]nless otherw se
prohibited by law " [Enphasis added.] As drafted, it appears
that only records of Conm ssion neetings and proceedi ngs that
result in the issuance, suspension, or revocation of a |icense
must be publicly available. This statute appears to exclude from
its operation records of Comm ssion neetings that do not actually
result in the issuance, suspension, or revocation of a license.?

'The phrase "[u]nl ess otherw se prohibited by |aw," was added
to section 281-14, Hawaii Revised Statutes, by Act 171, Session
Laws of Hawaii 1990. The legislative history of the 1990
anendnents to chapter 281, Hawaii Revised Statutes, fails to
provi de any gui dance concerning the Legislature's intent in
adding this limtation to section 281-14, Hawaii Revised
Statutes. See S. Stand. Com Rep. No. 2606, 15th Leg., 1990 Reg.
Sess., Haw. S.J. 1086 (1990); H Stand. Comm Rep. No. 1194-90,
Haw. H.J. 1313 (1990); Conf. Comm Rep. No. 131, Haw. S.J. 822,
Haw. H. J. 821 (1990) ("as comrunities evolve and conmunity
standards change, it is desirable to provide for appropriate
changes in the regul ation of intoxicating |iquor").

’Before 1976, section 281-14, Hawaii Revised Statutes,
required the Comm ssion to maintain records "of all its neetings,
proceedi ngs and acts with reference to all of its business and
pertaining to |icenses issued, suspended, and revoked." [Enphasis
added.] In 1976, the Legi sl ature anended section 281-14, Hawaii
Revi sed Statutes, to permt the county |iquor conm ssions to
destroy old records. In doing so, the Legislature also nade a
stylistic change to the section by deleting the conjunctive "and"
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We cannot concl ude, however, that this would |l ead to an
unr easonabl e or absurd result and, thus, we are constrained to
apply the plain | anguage of the statute.

We woul d recommend, however, that the Comm ssion seek to
clarify, through legislation, the provisions of this section, by
updating the statute to describe the other adm nistrative actions
taken by the Comm ssion at neetings, such as the denial, renewal,
or transfer of liquor licenses, and the inposition of fines.

Because the petition involved in the facts of this opinion
were presented at a Conm ssion neeting that had not yet resulted
in the issuance of a license, it is our opinion that section
281-14, Hawaii Revised Statutes, does not expressly require the
di scl osure of this petition. We now turn to an exam nation of
whet her, under the general provisions of the U PA, the petition
nmust neverthel ess be made avail able for inspection and copyi ng.

I11. APPLI CATI ON OF Ul PA EXCEPTI ONS TO PETI TI ONS PROTESTI NG THE
| SSUANCE COF A LI CENSE

I n exam ning the exceptions set forth in section 92F-13,
Hawaii Revised Statutes, we find that the only exception that
woul d arguably permt the Conm ssion to wi thhold access to
petitions before the Comm ssion has decided to issue a |icense
woul d be the "clearly unwarranted i nvasion of personal privacy"
excepti on.

Based upon court deci sions under the open records | aws of
ot her states concerning the disclosure of citizen petitions
presented to governnent agencies, we do not believe that the
U PA' s clearly unwarranted invasion of personal privacy exception
woul d apply to these governnent records.

For exanple, in Excise Comm ssion of Citronelle v. State,
60 So. 812 (Ala. 1912), the court found that a petition

(..continued)
before the term"pertaining.”" A senate standing conmttee report
concerni ng Act 55, Session Laws of Hawaii 1976 states:

Your Comm ttee concurs that the |iquor
conmm ssion should ensure that conplete
records relating to pertinent neetings and
proceedi ngs are kept and be nade avail abl e
for exam nation by the public.

S. Stand. Comm Rep. No. 695-76, 8th Leg., 1976 Reg. Sess., Haw.
S.J. 1610 (1976) (enphasis added).

OP . Ltr. No. 94-10



M. John Rybczyk
June 8, 1994
Page 8

supporting the issuance of a liquor license to an applicant nust
be avail able for public inspection and copying. Simlarly, in

I nternational Union, Etc. v. Gooding, 28 N W2d 730 (Ws. 1947),
the court found that a petition signed by citizens of the
community requesting the State Board of Enploynent Relations to
order striking enployees to determ ne whether enpl oyees were
willing to settle the strike was a public record. The court in
this case reasoned:

The petitioners sought to induce action by
the defendants as public officers and nust be
deened to have contenplated a public
proceedi ng before the comm ssion. They are
in no position to insist that any public
interest would be served by keeping this
docunent secret. The union was interested in
the subject matter of the petition and we
know of no common-law rul e of policy that
woul d preclude it frominspection of the
petition.

Goodi ng, 29 N.W2d at 736.

Li kew se, in Morehead v. Arnold, 637 P.2d 305 (Ariz. 1981),
the court held that a petition signed by citizens opposed to an
annexation was not protected from public inspection and copyi ng,
and in State v. Ezell, 282 So.2d 266 (Ala. 1973), the court found
that a petition for a "local option liquor referendunt was
subj ect to public inspection and copyi ng.

Furt hernore, under section 92F-14(a), Hawaii Revi sed
Statutes, there is a substantial public interest in the
di scl osure of these petitions. Under section 281-59, Hawaii
Revi sed Statutes, the Conm ssion nust deny a |license application
if it is presented with the protests of a mgjority of the
regi stered voters, or a mgjority of owners of record of real
property, for the area within five hundred feet of the |license
applicant's prem ses.

Wt hout the public access to petitions presented in protest
to the issuance of a license, those applying for a liquor |icense
have no neani ngful opportunity to challenge the sufficiency of
the protests under section 281-59, Hawaii Revised Statutes.

Al t hough we have found in other contexts that individuals' hone
addresses are protected fromdi scl osure under the U PA s personal
privacy exception,® wi thout access to the addresses set forth in

3See generally, OP Op. Ltr. No. 89-16 (Dec. 27, 1989).
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a petition to the Commssion it would be extrenely difficult to
determ ne whether those protesting the issuance of a license are
| ocated within 500 feet of the prem ses for which a license is
bei ng sought. W conclude that under section 92F-14(a), Hawaili
Revi sed Statutes, any privacy interest that an individual may
have in a petition to the Conm ssion is outweighed by the public
interest in disclosure.

Accordingly, it is our opinion that under the Ul PA
petitions submtted to the Comm ssion protesting the issuance of
a license nust be made avail able for public inspection and
copyi ng once received by the Conm ssion.

CONCLUSI ON

It is our opinion that section 281-14, Hawaii Revised
Statutes, only requires (unless otherw se prohibited by |aw) the
availability of the records of Comm ssion neetings that actually
result in the issuance, suspension, or revocation of a |license.
It does not apply to Comm ssion records where the Conm ssion has
not issued, suspended, or revoked a |icense.

However, under the provisions of the UPA it is our opinion
that the Conm ssion nust nmake petitions protesting the issuance
of a license available for public inspection and copyi ng once
recei ved by the Conm ssion. In our opinion, these governnent
records would not be protected fromdisclosure by any of the
U PA' s exceptions to required agency discl osure.

Pl ease contact ne at 586-1404 if you should have any
gquestions regarding this matter.

Very truly yours,

Hugh R Jones
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director
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HRJ: sc

(o Honor abl e Les | hara, Jr.
Susan | ng, Esq.
| an Li nd
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